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DIGEST: .

The Federal Bureau of Xnvestigation (FBI) may

require that an employee posted overseas sign

a service agreement which obligates the

employee to repay the Goverpment the cost of

his transfer to the overxsnas post, i1f he elects

to retire prior to the completion of the

12-month term of the sexvice agj)eement, Like-

wise, the FBI may require that if an employee

transferred overseas voluntarily retires within

a period of not less than 1 nor nore than 3 years,

prescribed in advanca by the Directoxr of the

FBI, then the employee's return expenses shall

not be allowed., It is within FBI's discxetion

to make a determination that a voluntary retire-

ment within the period of service agreement is

not a separation beyond the employee's contrxol.

The Honorable William H., Webster, Director, Federal
Bureau of Investigaticn (FBI), has requested our decision
as to the FBI's authority to impose cerxtain require-
ments on its employees being transferxrred overseas. The
question is whether the FEI may include a clause in the
written service agreement which an employee signs upon
relocation overseas, that would obligate the employee to
reimburse the Government for the cost of his transferx if
he elects to voluntarily retire prior to the completion
of the term required by the sexvice agreement. Fox the
reasons set forth below, we have no objection to the
prcposed policy.

Mr. Webster states the reasons forxr the proposed
policy as follows:

"The FBI maintainﬁ Legal Attaches in
thirteen (13) foreign countries providing
the FBI with a continuous and prompt ex-
change of information and assistance with
foreign law enforcement agencies. The
individuals assigned to these duty posts are
all highly qualified agents with a broad
knowledge of the FBl's responsibilities,
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as developed through years of eaperience,
As a vesult of requiring that Legal Attaches
have such a broad knowledge and experience,
the individuals chosen are often close to
retirement eligibility,

"Phis factor of being neayx orx pres-
ently eligible for retirement creates a
difficulty when considering employees for
assignment to overseas posts, Due to budg-
etary limitations, it ii not advantageous
for the FBI, or for the Goverpment as a
whole, to transfer an individual overseas,
only to have that indivjdual opt for retire-
ment prior to his term ¢f service being
completed, It is parenthetically noted that
the problem is compounded by the fact that
Special Agents of the FBI are eligible to
yetire at age 50, and .ust retire by age 55,
see, Title 5, USC, Sections 8335(b) and
8336(c) ."

The Director stales that section 5724(d) of
title 5, United States Code, allows Federal agencies
to pay the travel and trausportation expenses of
employees transferrxed overseas. The Director points
out, however, that 5 U,S8,C, § 5722(b) provides that
the expenses’incurred in travel to the overseas post
of duty may be paid only if the employee agrees in
writing to remain in the Government sexvice for a
minimum of 12 months unless he is separated for rea-
sons beyond his control which zxe acceptabla to the
agency. If the employee violates the agreement, the
travel expenses are reqoverable from the employee as
a debht due the United States. Likewise, 5 U.S.C.,

§ 5722(e) requires that the return expenses from the
overseas post of duty may not be paid 1f the employee
has not served the minimum period of not less than 1
nor more than 3 years prescribed in advance by the
 head of the agency. The FBI, therefore, has imple-
mented a policy which would require employees trans-
ferred overseas to sign a sexvice agreement containing
a clause that states that voluntary retirement within
the period of the service agreement will not be accept-
able to the FBI as a reason for not completing the
required service. The Director ntates that employees



B-2031734

who are or wouly, be eligible to retixe within ox during
the period of the service agreement will not be compelled
to accept a transfer overseas,

In Ralph W. Jeska, B-193456, December 28, 1978,
we held that an employee who retired prior to ful-
£illing his agreement to serve 1 year afterxr his trans-
fer was indebted for relocation expenses previously
paid him incident to that, transfer, In Jeska, the
employee's agency had found that his retiremant was
voluntary and that there was a continuing need for nis
sexvices, We stated that we had no basis to find that
thie agency's determination to hold the employee liable
for the relocation expense payments nade to him was
unxeasonable, OGuz decision in Jeska was based on our
rule that the issue of whethex an employee is sezparated
for reasons beyond his control is one primarily fox
determination by the administrative agency concerned
and we would question an agency's determination in that
regard only if the agency had no reasonable basis there-
for. See also B-165910, Februarxy 10, 1969, Although
Jc.ska, suprxa, involved 5 U.S.C, § 5724(1i) dealing with
transfers within the continental United States, the
pertinent langunage in that provision concerning service
agreements is identical to the provision at issue here
dealing with transfexrs overseas found in 5 U.S.C.
§ 5722(b), See 5 U.S.C. § 5724(4).

*

Accordingly, it is our vijew that the FBI may require
that service agreements of employees transferxrred overseas
state that if an employee voluntarily retires within
12 months of the date of his transfer, he will have to pay
back any travel and transportation expenses already paid
for the transfer to his overseas duty station. Likewise,
the FBI may require that if an employee transferred over-
seas voluntarily retires within a period of not less than
1 noxr moxe than 3 years, prescribed in advaence by the
Director of the FBI, then the employee's return expenses
. shall not be allowed. O©Of course, this policy would not
be applicable to any employee the FBI transfers who must
retire within the period of the service agreement because
of the mandatory retirement provision in 5 U.S.C. § 38335(b).

NN,

y Comptroller General
of the United States





